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OCA 87-3616
19 August 1987

NOTE FOR: The Director®
FROM: Dave GriesN\J~

SUBJECT: Prior Consultations with Congress on Findings

Responding to complaints that the President's letter on
covert action notifications had not been properly coordinated
with the Agency, Barry Kelly asked me to meet with him and his
staff so that they could explain the letter and discuss possible
changes in the Executive Order. from the Directorate STAT
of Operations and\ \from the Office of General STAT
Counsel accompanied me to the session.

At the meeting we learned that the phrase "to confer in
advance on important decisions" (paragraph two, last sentence of
the President's letter) referred not to broad foreign policy
matters, but to actual proposed findings. Moreover, the idea of
conferring in advance on important findings was shared with
Senators Boren and Cohen at a breakfast meeting with
Senator Baker and Mr. Carlucci. Accordingly, Senators Boren and
Cohen may reasonably expect to be given an opportunity to
comment on important findings before the President signs them.
Since the same opportunity presumably would have to be extended
to Representatives Stokes and Hyde, the obvious next step is for
the Members of Congress to request changes and ultimately
negotiations on the contents.

I believe implementation of this measure would be a serious
mistake. With the exception of the no STAT
president, as far as I know, has ever conferred with Congress
before signing a finding. It is instructive to note that in the
case of th@ ‘several members of the STAT
oversight committees insisted that additional language be
inserted, a process which led to the finding ultimately running
three pages long. Since we cannot remove the offending phrase,
I recommend that we interpret it literally to apply to
"important decisions" which are often subject to consultations
between the White House and the Congress. I also recommend that
you express your concern at the next scheduled meeting with
Mr. Carlucci. Otherwise, I fear that the White House may begin
"to confer in advance" on findings without our knowledge.

Attachment: President's letter

cc: Deputy Director for Operations
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THE WHITE HOUSE

WASHINGTON

August 7, 1987

Dear Vice Chairman Cohen:

In my March 31, 1987, message to Congress, I
reported on those steps I had taken and intended
to take to implement the recommendations of the
President's Special Review Board. These included
a comprehensive review of Executive Branch pro-
cedures concerning presidential approval and
notification to Congress of covert action
programs == Or so-called special activities.

In my message, I noted that the reforms and
changes I had made and would make "are evidence
of my determination to return to proper procedures

including consultation with the Congress."

In this regard, Frank Carlucci has presented to
me the suggestions. developed by the Senate Select
Committee on Intelligence for improving these
procedures. I welcome these constructive sugges-
tions for the development of a more positive
partnership between the intelligence committees
and the Executive Branch.

Sreater cooperation in this critical area will
be of substantial benefit to our country, and I
pledge to work with you and the members of the
two committees to achieve it. We all benefit
vhen we have an opportunity to confer in advance
ibout important decisions affecting our national
security.

jpecifically, I want to express my support for

-he following key concepts recommended by the
ommittee:
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1. Except in cases of extreme emergency, all
national security "Findings" should be in writing.
If an oral directive is necessary, a record should
be made contemporaneously and the Finding reduced
to writing and signed by the President as soon as
possible, but in no event more than two working days
thereafter. All Findings will be made available to
members of the National Security Council
(NSC) .

2. No Finding should retroactively authorize
or sanction a special activity.

3. If the President directs any agency or
persons outside of the CIA or traditional intelli-
gence agencies to conduct a special activity,
all applicable procedures for approval of a
Finding and notification to Congress shall apply
to such agency or persons.

4. The intelligence committees should be
appropriately informed of participation of
any government agencies, private parties, or
other countries involved in assisting with
special activities.

5, There should be a regular and periodic
review of all ongoing special activities both
by the intelligence committees and by the NSC.
This review should be made to determine whether
each such activity is continuing to serve the
purpose for which it was instituted. Findings
should terminate or "sunset" at periodic
intervals unless the President, by appropriate
action, continues them in force.

6. I believe we cannot conduct an effec-
tive program of special activities without the
cooperation and support of Congress. Effective
consultation with the intelligence committees
is essential, and I am determined to ensure
that these committees can discharge their
statutory responsibilities in this area. In
all but the most exceptional circumstances,
timely notification to Congress under
Section 5C1(b) of the National Security Act
of 1947, as amended, will not be delayed
beyond two working days of the initiation of
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a special activity. While I believe that the
current statutory framework is adequate,

new Executive Branch procedures nevertheless
are desirable to ensure that the spirit of
the law is fully implemented. Accordingly,

I have directed my staff to draft for my
signature executive documents to implement
appropriately the principles set forth in
this letter.

While the President must retain the flexibility
as Commander-in-Chief and Chief Executive to
exercise those constitutional authorities
necessary to safeguard the nation and its
citizens, maximum consultation and notifica-
tion is and will be the firm policy of this
Administration.

Sincerely,

—

§ <o Vg

cc: The Honorable Louis Stokes
The Honorable Henry J. Hyde

The Honorable William Cohen

Vice Chairman

Senate Select Committee on Intelligence
United States Senate

Washington, D.C. 20510
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